Doris Beaver’s

EYE ON GILPIN COUNTY . . .




October 4, 2010
LATE-BREAKING UPDATE – BRANNAN LOSES     

ON KEY CLAIM FOR THE MMRR QUARRY . . .  


On September 28, 2010, District Court Judge Jack W. Berryhill entered his “Order under Colorado Rules of Civil Procedure 106,” in the Brannan Sand and Gravel lawsuit filed against the County of Gilpin and others.  The lawsuit was filed as a result of the County’s denial of a permit for the MMRR Quarry proposed for the southern portion of Gilpin County.  

Part IV Conclusion of the Order reads:  “Brannan failed to show either factually or legally that the County Commissioners’ denial of the SUR Permit for the MMRR Quarry was arbitrary and capricious and that it was not based on competent evidence.”  IT IS THEREFORE ORDERED THAT judgment enters in favor of defendants on the portion of plaintiff’s complaint under C.R.C.P. 106.”  (C.R.C.P refers to Colorado Rules of Civil Procedure.)  

As a refresher to readers, Brannan’s First Claim for Relief is for “Certiorari Review under Colo.R.Civ.P. 106(a)(4),” and is included verbatim (35-39).  Paragraphs 1 through 34 of the Verified Complaint named the Parties and Allegations which were covered beginning with the October 19, 2009 edition of “Doris Beaver’s Eye on Gilpin County.”      

First Claim for Relief “Certiorari Review under Colo.R.Civ.P. 106(a)(4): 
“(35) Brannan incorporates the above paragraphs and the allegations contained therein as if more fully set forth herein.  

(36) In denying Brannan’s application for the MMRR Quarry, the Board was exercising a quasi-judicial function.   

(37) In denying Brannan’s application for the MMRR Quarry, the Board exceeded its jurisdiction and/or abused its discretion by, for example:  (a) failing to deliberate on the application in open session; (b) denying the MMRR Quarry; (c) subjecting the MMRR Quarry to new and severely restrictive approval criteria that do not appear in Section 6.1 of the Zoning Regulations and that do not apply to any other project; and (d) basing its decision on conclusory assertions that are not supported by competent evidence in the record.  

(38) Upon information and belief, the Board also exceeded its jurisdiction and/or abused its discretion in denying Brannan’s application for the MMRR Quarry because, for example:  (a) the Board members deliberated in secret; (b) the Board members made a secret decision on the MMRR Quarry in violation of the Colorado Open Meetings Law at C.R.S. §§24-6-401 et seq that was ‘rubber-stamped’ during a public meeting; (c) the Board’s decision was influenced by ex parte communications; and (d) the Board members were coached on what to say during the public meeting.  

(39) There is no plain, speedy and adequate remedy otherwise provided by law to address the Board’s unlawful denial of Brannan’s application for the MMRR Quarry.”  

Judge Berryhill’s Order was lengthy – 18 pages – and was entered after briefs were filed by Brannan Sand and Gravel, LLC, Defendant County of Gilpin and Intervenors City of Black Hawk and Shack West, LLC.  Plaintiff Brannan then filed its reply brief, so all total, 154 pages.  (Number of trees killed not tallied!  
It is true that filings with the court in many of today’s court cases are accomplished via electronic filing, but bear this clarification below the name of the attorney filing the pleading:  “In accordance with C.R.C.P. 121 §1-26(7) a printed copy of this document with original signatures is being maintained by the filing party and will be made available for inspection by other parties or the court upon request.)    


Next week’s edition will bring a detailed summary of Judge Berryhill’s “Order under Colorado Rule of Civil Procedure 106.”                                                                                                                                                                                                                                                                                                                                        
Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  

Doris Beaver

